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For the Client
The Surety’s Role in Disputes
By John Curtin
President and Treasurer
Curtin International Insurance and Bonding Agency

True happiness for anyone on a construction job is never
having to be aware of the surety’s existence. The surety’s
invisibility suggests that the bonded contractor is doing
its job properly and paying its bills.

When things go wrong, however, the progress of the
job can be impeded, schedules go awry, disagreements
arise over the scope of the work, arguments rage over the
parties’respective responsibilities, or cash flowproblems
rear their uglyheads.Whenanyor all of these events pres-
ent themselves, finger-pointing often ensues and the bat-
tles begin in earnest.

At this point, someone, usually the owner but often the
design professional, may decide to call in the surety. The
response of the surety can be either a blessing or a
nightmare.

Providing Assistance
People often do not realize that a surety bond is, in fact,

a three-party agreement among the surety, the project
owner, and the contractor. The underlying basis for the re-
sponsibilities of each party are the contract documents.
These documents detail what the respective rights, duties,
and obligations of the parties are each to the other. In addi-
tion, local and state laws and regulations often influence
who does what to whom, when, where, and how. Finally,
the language of the bond has a strong bearing on what the
surety is obligated to do and to whom it is responsible.

If the argument is fundamentally between the contrac-
tor and the architect/engineer, the surety will listen
closely but might not be in a position to take any action.
By its verypresence in thediscussion, however, the surety
is now aware of the issues and, if it believes that a serious

problem is emerging, the surety may strongly advise the
contractor against intransigence or an unwillingness to
resolve the apparent problem.

If there are clear errors of omission or commission or
ambiguities in the contract documents (which include
design plans and specifications), the surety usually will
assist in seeking clarifications or corrections.

If the problem arises, however, because the owner
lacks the wherewithal to continue making payments to
the contractor, the surety is unlikely to be sympathetic to
the owner. In fact, if the owner is having monetary prob-
lems, the surety may stand up for the bonded contractor
and foster negotiations that allow the parties to go their
separate ways.

On the other hand, if it’s the contractor that is clearly
having financial problems or is in jeopardy of not being
able to fulfill its contractual responsibilities, the surety
generally will take action to rectify the problem. For ex-
ample, the surety can, if it chooses, provide funds or guar-
antee a bank loan.

Conducting Investigations
Before the surety commits to a course of action, the

surety usually is legally required to independently inves-
tigate the problem. Unfortunately, evaluating the exact
nature of a problem on any given project and determining
the best solution can take a significant amount of time.
This delays getting the project completed and is probably
the number one source of friction between the surety and
the owner.

In a situation where a contractor has been defaulted
and its contract terminated, the surety will determine
whether the termination was proper and just. If the surety
concludes that the termination was justified, the surety
has several options, including the following:

� Taking bids from other contractors and tendering the
low bidder to the owner to complete the project.

� Offering to pay the owner the bond penalty.

� Arranging for the owner to complete the job and, if the
cost of completing is greater than the amount left in the
contract, paying the owner for the additional cost.

� Entering into a contract with the owner and having the
original contractor physically do the work.

If, instead, the surety’s investigation concludes that the
default of its principal was not justified or that the prob-
lem was caused by the owner’s actions or inaction or by
defective contract documents, the surety will so advise
the parties, and each can seek whatever remedies exist in
law or in the contract.

Avoiding Delays
Time usually is a critical element in a construction pro-

ject. Everyone is expected to work at “warp speed” all the
time.

Clearly, when a surety has to open an investigation, it
will slow down the progress of the job. Sadly, this often
gives the appearance that sureties are foot-dragging, and,
consequently, may people consider sureties to be an im-
pediment to the timely resolution of a problem.

The fact remains, however, that sureties have paid out
billions of dollars in the past few years, belying the myth
that sureties play the role of villain in construction pro-
jects. To the contrary, if sureties had not paid out that
money, the cost of unfinished projects and unpaid sub-
contractors, laborers, and suppliers would have had to
have been absorbed by those least able to afford it.

The keypoint to remember, therefore, is that the length
of delay arising from a surety’s involvement largely de-
pends upon how early in the game the surety is made
aware of the problem. Early notification can start the pro-
cess informally and often can resolve problems before
they escalate out of control.

John “Jack” Curtin, president and treasurer of Curtin
International Insurance and Bonding Agency Inc., is
principal author of The Basic Bond Book.

Residential Construction Insurance Rates Keep Going Up
The latest quarterly market index by The
Council of InsuranceAgents&Brokers in-
dicates that average premium increases for
the commercial property/casualty market
continues to ease across most lines; partic-
ularly for large accounts,which sawpremi-
ums actually decrease an average of 3%
from January 1 throughMarch 31. However,

for residential contractors, the insurance
market is about as “soft” as a concrete slab.

“Commercial coverage is hard to find
and expensive when you can find it,” ob-
serves Ken Crerar, council president.
“Pretty soon, residential contractorswill be
joining the doctors to either protest their
premiums or retire from the business,” pre-
dicted one of the survey’s 113 respondents,
a commercial insurance broker in the
Northeast.

The market index reflects responses
from the nation’s largest commercial insur-
ance brokers, who write 80% of the annual
commercial property/casualty premiums

and administer billions of dollars in em-
ployee benefits accounts.Overall, the aver-
age premium increases for all sizes of
accounts are returning to the levels last
seen at the end of 1999, just before the
market started hardening.

With softening market conditions re-
turning tomost lines, 40%of the survey re-
spondents their number one concern is that
it won’t be long before insurers shrug off
the stricter underwriting standards of the
past few years and begin cutting premiums
to attract new business. “We fear the insur-
ers may get back into ‘stupid’season,” said
a broker from the Southwest.

If that happens, several respondents said,
carriers’ financial stability will once again
be a major worry. “Softening pricing is a
recipe for another awful cycle of insolven-
cies,” saidabroker in thePacificNorthwest.

The market index also revealed that
silica, the basic material used in making
most common communication-grade opti-
cal fibers,may be the next big environmen-
tal risk problem. In crystalline form, silica
can cause a disabling and sometimes fatal
lung disease, and a number of brokers in
the Midwest and Southeast reported that
carriers have begun excluding silica expo-
sure from renewal policies.

Average Premium Rate Change, January 1 to March 31, 2004
Down 20%
to 30%

Down 10%
to 20%

Down 1%
to 10%

No
Change

Up 1%
to 10%

Up 10%
to 20%

Up 20%
to 30%

Up 30%
to 50%

Up 50%
to 100%

Up 100% N/A*

Business Interruption 1% 6% 23% 30% 26% 2% 1% 0% 0% 0% 11%
Broker E&Os 0% 1% 1% 9% 14% 22% 15% 1% 3% 1% 33%
Commercial Auto 0% 3% 13% 30% 39% 9% 3% 0% 0% 0% 4%
Commercial Property 7% 20% 31% 22% 17% 2% 0% 0% 0% 0% 1%
Construction Risks 0% 0% 11% 19% 28% 19% 6% 0% 1% 1% 15%
Directors & Officers 0% 4% 8% 24% 20% 25% 6% 3% 0% 0% 11%
Employment Practices 0% 1% 10% 32% 20% 21% 4% 1% 0% 0% 10%
General Liability 0% 5% 21% 23% 33% 13% 3% 0% 0% 0% 3%
Medical Malpractice 0% 0% 3% 8% 6% 14% 8% 8% 3% 0% 50%
Surety Bonds 0% 0% 3% 35% 16% 7% 3% 1% 0% 1% 35%
Terrorism 1% 4% 6% 54% 12% 3% 2% 0% 0% 0% 18%
Umbrella 1% 5% 17% 20% 35% 13% 5% 2% 0% 0% 3%
Workers’ Comp 1% 1% 10% 26% 38% 13% 2% 1% 0% 0% 8%

Source: The Council of Insurance Agents & Brokers, Commercial Property—Casualty Market Survey, First Quarter 2004.
* Don’t know or don’t handle the line.

standards from receipts size standards will
require applicants for small DBE certifica-
tion to state their size in terms of number of
employees.

“If a certification office questions the
employment size of an applicant,” SBA
notes, “the applicant will have to substanti-
ate its employment size based on payroll re-
cords.” The SBA concedes that a review of
payroll records “is a more time-consuming
process than reviewing an applicant’s fed-
eral income tax return when questions arise
concerning the applicant’s receipt status.”
Although SBA says that, “inmost cases, the
additional time to request and evaluate an
applicant’s employment size will not be
substantial,” the agency is consideringways
to minimize any added burden.

For more information about the pro-
posal, please visit the SBA’s Office of Size
Standards Web page, at www. sba.gov/size.
Inaddition, abrief summaryof theproposed
rule, as well as links to the Federal Register
notice, is available on the SBA’s Office of
Advocacy Regulatory Alerts page, under
“Procurement,” at www.sba.gov/advo/
laws/law_regalerts.html.

(Continued from previous page)

. . . SBA Redefines Size
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