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Congressional Amendment Restores Commercial Fax Exception
Engineering firm executives need
to be aware that in July President
Bush signed an amendment to the
junk fax law allowing businesses
and associations more flexibility
in using faxes to communicate
with clients and members, pro-
vided there is an “established busi-
ness relationship.”

As amended by the Junk Fax
Prevention Act of 2005, the Tele-
phone Consumer Protection Act
now prohibits sending any unso-
licited advertisement to the fax
machine of a recipient, unless the
sender has an EBR with the recipi-
ent and the fax contains a conspic-
uous notice on its first page that

the recipient may request not to re-
ceive any further unsolicited fax
advertisements from the sender.

Prior to enactment of the new
law, the Federal Communica-
tions Commission had deter-
mined that marketers would need
to evidence “prior express invita-
tion or permission” by a signed,
written statement, although FCC
had stayed enforcement of that
rule to allow marketers to con-
tinue faxing those with whom
they had an EBR.

For fax purposes only, FCC’s
definition of an EBR means “a
prior or existing relationship
formed by a voluntary two-way
communication between a per-
son or entity and a residential
subscriber with or without an ex-
change of consideration, on the
basis of an inquiry, application,
purchase, or transaction by the
residential subscriber regarding
products or services offered by
such person or entity, which rela-
tionship has not been previously
terminated by either party.”

The fax rules cover all unsolic-
ited fax advertisements, regard-
less of whether sent to a consumer
or a business. As a working defini-
tion, an unsolicited advertisement
refers to “any material advertising
the commercial availability or

quality of any property, goods, or
services which is transmitted to
any person without that person’s
prior express invitation or per-
mission, in writing or otherwise.”
The new junk fax law added the
words “in writing or otherwise”
to the definition of unsolicited ad-
vertisement, indicating that a
person may consent verbally to
receiving faxes.

However, unless the sender es-
tablished a business relationship
with the recipient prior to enact-
ment of the new law, the sender is
now required to obtain the recipi-
ent’s fax number through the re-
cipient’s voluntary release of or
consent to use such number,
within the context of the EBR.

The prescribed regulations
pertaining to the disclosure of the
“opt-out notice” on the first page
of a fax are yet to be determined
by FCC, which has nine months
to promulgate the rules specify-
ing how the opt-out mechanism
will work and the exact require-
ments of the notice. In the in-
terim, those sending faxes can
use their own discretion in decid-
ing what type of opt-out notice
they will provide on their faxes.

Of particular importance to the
association community, the Junk
Fax Prevention Act gives FCC the

discretion to allow “tax-exempt
trade or professional associations”
(but not other types of nonprofit
organizations) to send unsolicited
advertisements to their members
in furtherance of the association’s
tax-exempt purposes without in-
cluding the opt-out notice re-
quired by the new law.
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Is the Submittal Process
Unnecessarily Burdensome?
By Richard Garber, Vice President
A/E/C Risk Management Services
Victor O. Schinnerer & Company Inc.

Submittals bridge the gap between the design require-
ments in contract documents and the details necessary to
fabricate and install portions of the work. As such, an effi-
cient and effective submittal process is essential to the
timely progress and completion of the work.

Of course, the first step in establishing an effective
submittal review process is to clearly state review proce-
dures and responsibilities in the general conditions of the
contract for construction. Fortunately, the standard form
general conditions published by the Engineers Joint Con-
tract Documents Committee (EJCDC C-700, 2002 Edi-
tion) and the American Institute of Architects (AIA
A201-1997) do just that.

So, what could go wrong? Consider the following all-
too-common problems associated with the submittal
review process:

■ Absence of a submittal schedule—notwithstanding
contract requirements;

■ Submittals that have not been reviewed by the contrac-
tor prior to being submitted to the design profes-
sional—notwithstanding contract requirements; and

■ Submittals that are used in an attempt to affect changes to
the contract—notwithstanding contract requirements.

Yes, there are also other problems often associated
with the submittal review process, but the short list above
indicates that this critical process often receives inade-
quate attention from project participants. Sometimes this
results from a failure to appreciate the importance of the
relevant contract requirements by their primary benefi-
ciary—the project owner.

Procedures and Responsibilities
During the construction phase of services, the design

professional is generally an agent or representative of the
owner, with a limited, fairly specific scope of authority

that is defined in the agreement with the owner and then
repeated in the general conditions of the contract. It is im-
portant that these contractual responsibilities are properly
coordinated and that all parties—owner, design profes-
sional, and contractor—perform in accordance with
them. EJCDC and AIA simplify coordination by creating
families of internally coordinated contract forms.

Design professionals generally have discretion to re-
quest submission of shop drawings and samples that they
want to review. If they believe in their professional judg-
ment that it is important to review the information in
question, then they should request it for review.

EJCDC and AIA documents also spell out what the
design professional’s review is to accomplish. In short,
it is to compare the information in the submittal to the
information and the design concept expressed in the
contract documents.

What are the contractor’s obligations? First, remember
that nothing in the submittal review process relieves the
contractor of its obligation to comply with the contract
documents. The contractor is responsible for all aspects of
construction means and methods and for measurements,
quantities, and other field conditions and criteria, whether
or not shown on a submittal. Additionally, submittal
review is not an authorization for changes in the work.
Changes should be accomplished through properly exe-
cuted change orders, not through the submittal process.

Typically, submittals are produced by subcontractors
or suppliers and forwarded to the design professional by
the contractor. EJCDC and AIA documents require the
contractor to review and coordinate these submittals and
place an approval stamp on them before submitting them
to the design professional. This step is as important as the
design professional’s review because the contract allo-
cates review responsibilities between the contractor and
design professional without overlap. When both have ap-
proved the aspects for which they are responsible, there is
full approval coverage.

Submittal Schedule
EJCDC and AIA documents require the contractor to

submit a schedule for submittals that incorporates the
required time for review and resubmittal, if necessary.
Since part of this schedule affects the services of the

design professional, the contract requires the design
professional to approve this schedule, in contrast to the
construction schedule, which the design professional
merely reviews. (“Approval” means that the design pro-
fessional has the power to require changes in the
submittal, while “review” implies that the submittal is
for information only.)

Also, EJCDC and AIA documents require that the
submittal schedule be prepared in conjunction with the
construction schedule, so that submittals are made in log-
ical sequence and in a timely manner in order to be re-
viewed and approved when called for by the construction
schedule. The review time allowed should take into ac-
count the size and complexity of the submittal, in addition
to the volume of other submittals that may be under
review at the same time.

Of course, contractors often claim that they can’t pro-
vide the required submittal schedule because they have
not yet “bought out” the job. That is a bogus argument.
The contractor has contractually committed to provide
coordination and superintendence of all of the work. If
the contractor can contractually commit to a completion
date for the project and furnish a construction schedule
for the project reflecting that completion date, it is axiom-
atic that it can and should provide allowances for
submittal review and approval in that construction sched-
ule—notwithstanding the fact that it hasn’t bought out the
entire job.

It is easy to dismiss the submittal process or some of its
requirements as unnecessarily burdensome. Experience
demonstrates that a well-defined submittal process that
allocates responsibilities to the appropriate parties is vital
to a successful project. Claims resulting from project
delays and faulty construction are the alternative.

Statements concerning legal matters should be un-
derstood to be general observations based solely on our
experience as risk consultants and may not be relied
upon as legal advice, which we are not authorized to
provide. All such matters should be reviewed with a
qualified advisor.

Victor O. Schinnerer & Company Inc. is the managing
underwriter for the CNA/Schinnerer Professional Liabil-
ity Insurance Program, commended by PEPP since 1957.

PSMJ Says Strategic Alliances
Work Well for Participants

A recent informal survey of design firm principals conducted by
PSMJ Resources Inc. finds that companies engaged in strategic alli-
ances continue to report favorable results.

For instance, two-thirds of those firms surveyed that have
formed alliances indicate they have been awarded work, and half of
the participants report the work as already profitable.

According to PSMJ, firms form alliances for a variety of rea-
sons, with the pursuit of a particular or individual project as the
most popular objective. The pursuit of particular types of projects
ranks second.

In its small survey sampling of 38 firms, less than half of those
with strategic alliances have developed any standards or benchmarks
for their efforts, including marketing materials, costs and fee-sharing
arrangements, and defined marketing responsibilities.

However, in terms of satisfaction with their alliances, the largest
number of responses indicated either satisfaction or high satisfaction,
with no firms reporting any plans to disband their alliance. But the
survey also found that those firms currently not having alliances
don’t appear to be interested in pursuing this approach to marketing.

strong satisfaction scores for
knowledge and expertise (89%),
responsiveness (85%), accessibil-
ity (85%), and frequency of com-
munications (80%).

The study notes that the Schin-
nerer/CNA program assigns a
claims attorney as necessary.
Often, the attorney works directly
with the firm to develop a step-by-
step resolution plan that explains
options, strategies, and questions.
This resolution plan is aimed at
taking some of the uncertainty out
of the claims resolution process.

The study results will be posted
at www.shinnerer.com/company_
info/media/claims05.pdf.

H:\ET\2005\05j-November.et\PDE\November05 PDE.vp
Monday, October 17, 2005 4:03:23 PM

Color profile: Generic CMYK printer profile
Composite  Default screen


